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CASE COMMENTS
CONSTITUTIONAL LAW: STOMACH PUMPING INCIDENT
TO BORDER SEARCH HELD NOT AN UNREASONABLE
SEARCH AND SEIZURE
Blefare v. United States, 362 F.2d 870 (9th Cir. 1966)
Defendants were detained at the border between Mexico and
the United States on suspicion of concealing narcotics in their
stomachs. Border guards in California had received information
from the Canadian Mounted Police that defendant Blefare had
boasted of transporting narcotics in this manner, and both suspects
were known addicts. Defendants were examined at a doctor's office,
where Blefare admitted that defendant Michel had narcotics in his
stomach. The agents then held defendants while the doctor inserted
a Levin tube' through the nasal passage and into the stomach of each
defendant and poured an emetic liquid 2 through the tube. Each
defendant immediately vomited several capsules of heroin, which were
admitted into evidence at their trial. Defendants were convicted in
the federal district court, but appealed on the ground that the
narcotics were the product of an unlawful search and seizure and
should have been excluded. On appeal, the Ninth Circuit Court of
Appeals HELD, stomach pumping incident to a border search for concealed narcotics does not violate the fourth amendment. Judgment
affirmed, Ely, J. dissenting.
Early federal prosecutions established that use of a stomach pump
was an unreasonable search and seizure. The leading case in this
area is Rochin v. California,4 in which police forcibly entered the
petitioner's bedroom without a search warrant or probable cause for
arrest. Petitioner Rochin quickly picked up an object and swallowed
it before the police could pry his mouth open. The police took him
to a hospital where two capsules of morphine were recovered from his
stomach by means of the Levin tube process. The trial court allowed
the morphine into evidence, and Rochin was convicted. On certiorari,
the Supreme Court reversed, holding that the search and seizure was
unreasonable and constituted conduct that "shocks the conscience." 5
The court in the instant case distinguished Rochin by reasoning
that it was not merely the stomach tube procedure, but rather the
combination of unlawful entry, assault and battery, false imprison1. A polyethylene tube approximately four millimeters in diameter, which is
commonly used for this purpose.
2. A chilled saline solution used to cause vomiting.
3. United States v. Willis, 85 F. Supp. 745 (S.D. Cal. 19,t9); In re Guzzardi,
84 F. Supp. 294 (N.D. Tex. 1949).
4. 342 U.S. 165 (1952).
5. Id. at 172.
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ment, and subsequent stomach pumping that constituted the offensive
conduct. 6 Rochin should not be viewed as a bar to use of a stomach
tube search when necessity demands this procedure. Mr. Justice
Frankfurter, speaking for the majority, recognized that a case might
exist in which this method of search would not offend public notions
of fair play and decency.7 Since Rochin, courts have been more
liberal in allowing invasions of the body to extract evidence., The
Supreme Court recently manifested this attitude by approving the
removal of a blood specimen from a suspect over his objection. 9 If
one accepts, in view of these later cases, the proposition that a
stomach tube search is not in itself unreasonable, then the issue in the
principal case may be resolved to a determination of whether the
circumstances reasonably justified use of a stomach tube on defendants.
Federal courts have consistently held that the fourth amendment
does not apply to border searches, 10 and consequently that border
agents do not need probable cause or a warrant to search persons
entering the United States." It is a matter of public policy that the
work of customs agents be unhampered by requirements of probable
cause and search warrant. Courts have expanded this privilege by
permitting border agents to coerce persons suspected of smuggling
into taking laxatives, 12 submitting to rectal probes, 8 and drinking
emetics. 14 The majority opinion in the instant case recognized the
unusual character of the stomach search, which sets it apart from routine searches conducted at the border. Because this type of search
causes discomfort and humiliation to the suspect, the majority required a higher standard of protection than that normally attaching
6. Blefare v. United States, 362 F.2d 870, 875-76 (9th Cir. 1966); see also 21
L. REv. 287 (1952); 30 N.C.L. REv. 287 (1952); 25 So. CAL. L. REv. 357
(1952).
7. Rochin v. California, 342 U.S. 165, 174 (1952).
8. Breithaupt v. Abram, 352 U.S. 432 (1957) (blood sample); Lane v. United
States, 321 F.2d 573 (5th Cir. 1963), cert. denied, 377 U.S. 936 (1964) (emetic
used); Blackford v. United States, 247 F.2d 745 (9th Cir. 1957), cert. denied, 356
U. S. 914 (1958) (rectal probe).
9. Schmerber v. California, 86 Sup. Ct. 1826 (1966).
10. Boyd v. United States, 116 U.S. 616 (1886); Landau v. United States Attorney, 82 F.2d 285 (2d Cir.) cert. denied, 298 U.S. 665 (1936).
11. Ng Pui Yu v. United States, 352 F.2d 626, 630 (9th Cir. 1965); King v.
United States, 348 F.2d 814, 817 (9th Cir. 1965), cert. denied, 382 U.S. 926 (1966);
cf. 19 U.S.C. §§482, 1581, 1582 (1966).
12. King v. United States, 258 F.2d 754 (5th Cir. 1958), cert. denied, 359 U.S.
939 (1959).
13. Blackford v. United States, 247 F.2d 745 (9th Cir. 1957), cert. denied, 356
U.S. 914 (1958).
14. Lane v. United States, 321 F.2d 573 (5th Cir. 1963), cert. denied, 381 U.S.
920 (1965); King v. United States, 258 F.2d 754 (5th Cir. 1958), cert. denied, 359
U.S. 939 (1959).
Foi.HAa
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to border searches. The decision tests the search by the fourth
amendment's reasonableness clause and concludes that under the
circumstances of this case the stomach pumping was reasonable.
The border agents had probable cause to believe that defendants
were transporting narcotics in their stomachs because of the defendants' suspicious conduct and the information from the Canadian
authorities, which described the defendants with particularity. The
stomach search was performed by a doctor, and the force used was
only as much as was necessary to restrain defendants. Since defendants would not cooperate by drinking enough emetic to induce
vomiting, there was no feasible alternative to use of the Levin tube.
The doctor rejected use of an enema or laxative as dangerous. The
capsules would have been more apt to dissolve if they passed through
the entire digestive system than if recovered directly from the stomach.
If the heroin had thus been released from the capsules, death would
have been inevitable for the defendants. Even if a fluoroscopic X-ray
photograph had been successful, the problem of removing any capsules that appeared in X-ray films would have remained. When
viewed in light of these circumstances, the stomach tube search was
clearly reasonable.
The standard that this decision sets for searches of stomachs at
international borders is in effect the same standard held applicable
under the fourth amendment to automobile searches within the
United States. When probable cause arises to search an automobile,
it is not always possible for officers to obtain a search warrant in time
to search effectively. The highly mobile nature of automobiles has
made a relaxation of the warrant requirement necessary in ordinary
cases. Automobiles may be searched on probable cause alone, and
search warrants are not required as a matter of course. 15 The instant
case expounds the view that Levin tube searches at the border are
reasonable if justified by probable cause.
The search of automobiles does not entail the invasion of personal
privacy and dignity,' 6 which is the unfortunate characteristic of the
stomach search. The invasion of privacy involved in the stomach
search is more analogous to searches of private dwellings. The search
of a house may not be made on probable cause alone. 7 Search warrants are strictly required for house searches unless exigent circum15. Brinegar v. United States, 338 U.S. 160 (1949); Carroll v. United States,
267 U.S. 132, 154 (1927).
16. The right of individual privacy is protected by the scope of the fourth
amendment or by the ninth amendment's guarantee of "natural and inalienable
rights" to the public. See Griswold v. Connecticut, 381 U.S. 479 (1965); PATTERSON,
THE FORGOTTEN NINTH AMENDMENT

(1955).

17. Chapman v. United States, 365 U.S. 610 (1961).
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